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BRIIIANMUMBAI MAHANAGARPALIKA
LEGAL DEPARTMENT

Date - 31/08/2017
Subject :- Re-validation of LO.D. in case where CC.is
not granted within period of one year,

Ref :- Dy.Ch.E/BP/301 I/ES-1 Dated 30/06/2017

Reference is requested 1o the note of Dy.Ch.E(BP) E.S. at Pg.No. N/7 where

by given detailed notes regarding issue pertaining to re-validation of lapsed 1.0.D,

and requested 1o g0 through the papers, examine the legal position and take the

opinion of Sr. Consel as per Hon'ble Municipal Commissioner's order dated

15/06/2017 and communicate the same to this office at the earliest,

It appears from the note of Ch.E. (D.P) at Pg.No. N/3 to N/5 that the note
contains the provisions of the DCR § (6), policy adopted for re-validatin 1.0.1. as
per the Hon'ble Municipal Commissioner's approval in the year 2007 and the order
of Hon'ble High Court in Civil Application no. 221 of 2013 in PIL no. 47 of 2009
The provisions of DCR is applicable in case where Development Permission has
been granted as per provisions of MRTP Act 1966 i.e. C.C. The provision is not
applicable to the cases where 1.O.D. is granted but C.C. is yet to be granted. The
L.O.D.s are issued as per provision of 346 of MMC Act. The commencement of
work and validity of 1.O.D. is described in Section 347 of the MMC Act. As per the
report submitted by the Dy.Ch.E.(B.P.) City in one of the case in 2007 (C/1-3) and
then Hon'ble Municipal Commissioner's endorsement thereon (C/3) where it is
approved that where there is no material change in the original approval not
involving additional concessions, re-validation of L.O.D. for further period of one
year can be considered at the level of Dy.Ch.E.(B.P.), in cases where competent

sanctioned is already obtained and approved as per policy of the re-validation of the
1.O.D.

The Hon'ble High Court order under Civil Application no. 221 of 2013 in PIL.
no. 217 of 2009 stated that :-

“(a) The development permission / 1.O.D. shall not be granted by either the
said Municipal Corporation or the State Government on the Application / Proposal
submitted from 1" March 2016 for construction of new buildings for residential or

commercial use including Malls, Halls and Restaurants. Such applications shall be
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proposal submitted from tomorrow i.e. 1" Marc

Further it appears that the validity of LO.D. as per the MMC Act is one year

and if owner / developer fails to obtain commencement certificate for the work

ntention. The application

within one year, need to apply a fresh as if fresh notice of i

_validation / new 1.O.D. for said proposal as per the MMC Act need to be

for re
considered as a fresh application.

However, on going through the High Court order, the said order is not

applicable to the application / proposal submitted prior to 1* March, 2016. The
application for re-validation of 1.0.D. may be after 01* March, 2016. The said
proposal are submitted prior to 1% March, 2016 and the status of the proposal
submitted remains prior to 1% March, 2016. So also once the 1.O.D. issued,
compliance of 1.0.D. conditions to obtain the C.C. is needed. The compliance of
some of the L.O.D. conditions may be beyond absolute control of the owner / ‘

developer and in such circumstances, the owner / developers fails to obtain C.C.

As such proposal wherein 1.O.D. was granted prior to 1 March, 2016
remains submitted before 1* March, 2016, in such cases the re-validation of 1.0.D.
may be done for one year as per the policy already approved in the year 2007 at the
level of Dy.Ch.E. by insuring that there shall the no material change in the original
apprf}\i’af. not involving additional concession and where there is no change in the
provisions of the D P. /D.C.R. applicable to the proposal.

I the insiant case. the opinion has been sought from Sr.Advocate Shri. Anil

that where t i
/develepment . 1 und he main proposal / application for construction
evelepment as envisaged under the MRTP A
ctand MMC Act was . .
submitted prior

Sakhare as opinad

to 01/03/2016 and where the same has already been approved subject to conditions
n
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by 55uance ofI.O.I.)., the status of the main application /proposal for construction/
dev elopment remains submitted prior to 01/03/2016 upon which conditional
& velopment permission under section 45(1) (ii) and section 346 of MMC Act in the

nature of 10D has already been granted. Thus, since the status of the application

Ip

roposal is retained as submitted prior to 01/3/2016, the restraint contained in the

said order dated 29/02/2016 shall not be applicable to mere application for re-

validation of 10D where there shall be no material change in original approval, not

involving additional concessions and wher

D.P/DCR applicable to the proposal.

e there is no change in the provisions of

The Corporation shall be entitled to process

Japprove such application for re-validation of IOD submitted after 01/03/2016.

The copy of opinion of Sr.Advoc

at PgNo.C/53 to C/77 for your perusal and further necessary action.

File papers received under no. LOP

herewith please.

Lo 2286

ate Shri. Anil Sakhare is annexed herewith

12286 dated 03/07/2017 are returned
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ANIL SAKHARE
Above Hotel Ankur, 39, Nagindas

st "OR ADVOCATE
Master Road, Fort, Mumbai - 400
Tel. : (O) 2262 6587, (R) 2494 6630

Mob. : 98180 18048 | 93200 19048

Docket No. Date __,_1.9—8«2@-];—‘

To,

The Law Officer
Vvunicipal Corporation for Greater Mumbai
Mahapalika Marg, OPP- C.8. T

Mumbai- 400 001.

rporation for Greater Mumbal

Querist ¢ Municipal Co
f1.0.D in cases where C.C 18 not

. Sub .Revalidation O
granted within period of one year.

Dear Law officer,

Find enclosed herewith MY opinion and original file in the

above matter.

Thanking you
Yeurs sincerely,
o) Eo -;{'.;Il"_“.-{-h //d;@ L2
e \3\&—‘.- Z ) ¥ SAKHARE
§ (Sr. Advocate)
poy cdtd t
|
] i
e Y32 |



ANIL SAKHARE 20, Medows House, 4th Floor,
St 'IOR ADVOCATE Above Hotel Ankur, 39, Nagindas
Master Road, Fort, Mumhai - 400 023.
Tel. : (O) 2262 6587, (R) 2494 6630

Mob. : 98190 19048 / 93200 19048

Date : 10 8 2017
OPINION
Querist : Municipal Corporation for Greater Mumbai
Sub : Revalidation of 1.O.D in cases where C.C is not

granted within period of one year

Statutes referred:

1. The Maharashtra Regional Town Planning Act, 1966

2. The Development Control Regulations for Greater Mumbai, 1991
3. The Mumbai Municipal Corporation Act, 1888

4. Interpretation of Statutes “

The present case for opinion has been advanced in the
back drop of the order dated 29. 02.2016 passed by the Honourable
Bombay High Court in Civil Application No. 221 of 2013 in PIL No. 17 of
2009, the order dated 29.02.2016 (hereinafter referred to as the ‘said
order’} passed by the Division Bench of Hon’ble Bombay High Court
comprising Hon’ble Justice Mr. A.S Oak and Hon’ble Justice Mr. C.V
Bhadang in Civil Application No. 221 of 2013 in PIL No. 217 of 2009. Vide
the said order, several directions were issued to the Querist Corporation
and the State Government in order to curb the threat caused to the
environment due to dumping of solid waste. The said order has restrained
the Querist Corporation from issuing 10D and/or Commencement
Certificate with respect to the proposals submitted after from 1st March,
2016 for construction of new buildings for residential or commercial use
including Malls, Hotels and Restaurants. The nature and ambit of the

restraint for which clarification is sought, is reflected in the operative part
of the said order viz. paragraph 30(i)(a). The same is reproduced
hereinbelow for ready reference:

Paragraph 30 (i)(a)- ‘The development permissions/IOD shall not be granted
by either the said Municipal Corporation or the State Government on the
applications/ proposals submitted from 1st March 201 6forj::jntruction of
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new buildings for residential or commercial use including Malls, Hotels andd
Resiaurants.  Such  applications  shall  be processed but 10D and/ or
Commencement certificate shall not be issued. It is obvious that in view of this
restraint, no one can take advantage of deeming provisions in the DCR and
the MRTP Act. Needless to state that this condition will not apply to all the
redevelopment projects covered by clauses (5), (6), (7), (8), (9) and (10] of DCE
25 This condition will not apply to the buildings proposed to be constructed
fur the hospital or educational inctitutions. The condition shall not apply foi
consideration of the proposals jor repairs/ reconstruction  of the existing
budlcags wwhich do not involve use of any additional FSI in addition to the FS!
already  consumed.  These restrictions  shall  apply only o the
Applications/ propesals submitted from temorrow that is 1st March 2016."

The isste involved in the present case for opinion is that where 10D has
heen oreaned  earlier prior to the date of the said order and where
Cormencement Certificate could not be granted within a period of 1 year
o the date of issuance of the 10D and where application for revalidation
¢, 03 has been submitted after 1.03.2016, whether such application fo)
ealidation of 10D can be considered by the Querist Corporation or not.
s 1o be thus ascertained as to whether the said order operates as &
2 el {:Lpon the consideration for approval of the applications submitte
ve rovalidation of IOD  where 100 has been approved earlier and

Coinmencoment Certificate (CC) is not granted within a period of one year.

Neve, it is highly incumbent o discuss the background in ih:
ockdrop of which the Querist Corporation has sought the gpinion i light ©f
{ orond order. The facts are enumerated hereinbelow:

'“he Cuerist has received a proposal for the revalidation of 1013 wher
M s pof sranted within o period of one year from the date o

el
issuance of TOD.
“here are many instances where Architect is unable to obiain CU

within a period of one year as provided under MRTP Act 1666 for the
reasons beyond their control.

Regulation 5(6) of Developrnent Control Regulations for <areatci
rMumbai, 1961 (DCR) provides as follows:

D¢ Regulation  5(6)- ‘Commencement of work- A _commencemer!
certificate/ development permission shall remain valid for four years in
the aggregate, but shali have to lie renewed before the expiri 0f On
Jear from the date of its_issue. The application for renewal shall be
made before expiry of one year, if the work has not already

commenczd, Such renewal cure be done for three consecutive terms of
one year each, after which propesals shall have to be subinitied 1o

obicin development permissioi afresh.’ |
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DCR 5(6) scems to be applicable in cases where development
permission has been granted as per provisions of MRTP Act, 1966 i.c
{Commencement Certificate) / C.C. The provision does not seem o be
applicable to the cases where 10D is granted but C.C is yet to be
eranted.

The 10D is issued as per provisions of Section 346 of Mumbal
Municipal Corporation Act, 1888 (MMC Act). The commencement of
work and validity of 10D is provided under Section 347 of the MM
Act. Scction 347 provides for follows:

347. (1) No person shall commence to erect any building or to execute
any such worlk as is described in_section 342—

(a) until he has given notice of his intention as hereinbefore required to

cither intimated his approval of such building or work or failed to
intimate his disapproval thereof within the period prescribed in_this
bhehalf in section 345 or 346.

taa) Until he has given notice to Municipal City Engineer of the
proposed date of commencement, where the commencement does not
take place within seven clear days of the date so notified, the notice
shall be deemed not to have been given;

and 346 respectively, for proceeding with the same.

(2) If a person, who is entitled under section 345 or 346 to proceed with
any building or work, fails so _to_do within the period of one yeai
nrescribed in_the said sections, respectively, for proceeding with the
same he may at any subsequent time give a fresh notice of his intention
to erect such building or execute such work, and thereupon the
provisions hereinbefore contained shall apply as if such fresih_notice

to erect

were a first notice of such person’s iniention.
As per detailed report submitted by Dy. Chief Engineer (Building
Proposal) ; City in one of the cases in 2007 and then Hon’ble
Municipal Commissioner endorsement thereon, where it is approved
that where there is no material change in the original aporoval not
involving additional concessions, revalidation of IOD for further period
of ene year can be considered at the level of Dy. Chief Engineer
(Building Proposal), in case where competent sanction is already
obtained and approved as a policy of revalidation of IOD.

By svder dated. 29.02.2016 {‘said order’) passed by the Division Beneh
of Mo bsle Bombay High Court i Civil Application No. 221 of 2013 in
Pl No. 217 of 2009, the Ouerist £
' ing 10D and/or Comimencernent Certificate with respeci to_ibe

:1st March, 2016 for construction !

f

grporation is restrained from
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pew  buildings for resideniial or commercial use including Malls,

Hotels and Restaurants.

As per MMC Act, validity of 10D is one year and if owner/developer
fails to obtain CC for the work within one year, then he has to apply
as fresh as if its a fresh notice of intention. The application for
revalidation/new IOD for said proposal as per MMC Act needs fo be

considered as a fresh application.

The said order dated 29.02.2016 is not applicable to the application/
proposal submitted prior to 15t March 2016. The application for
revalidation of 10D may be after 18t March 2016 , the said proposals
are submitted prior to 1%t March, 2016 and the status of ‘Proposal
Submitted’ remains prior to 15t March, 2016. So also, once the 10D is
issued, compliance of some of IOD conditions may be beyond absolute
control of the owner/developer and in such circumstances,
owner/developer fails to obtain CC.

As ver policy already approved in 2007, where 10D was granted prior
to 15t March, 2016, the proposal remains submitted before 15t March,
2016 and in such cases revalidation of IOD can be done by ensuring
that there shall be no material change in original approval, not
involving additional concessions and where there is no change in the
provisions of D.P/.DCR applicable 10 the proposal.

Ir: the milieu of the aforesaid factual matrix, the issue involved
m the If)x"ésent case for owpirdon is that where 10D is granted pror o
the dawe of the order dated 29.02.2016 ('said order’) passed by the
frvision Bench of Hon'ble Bombey High Court in Civil Application Ne.
21 of 2013 in PIL No. 217 of 2009 and where Commencemer:t
Ceriificate (CC) could not be issued within period of one year, whethat
s ptication for revalidation of [OD submitted after the date of (he said
crdior o 1052016 where there shall be no material change in original
approval, not involving additional concessions and where there is no
change in the provisions of D.P/DCR applicable to the proposal, can
Le wpproved by the Querist Corporation or not. Another issue whici
sieeds 1o e considered is the interpretation of Regulation 5(6) of
Develonment  Control Regulations for Greater Mumbai, 1991 to
deterniine whether it includes 1GD or not.

(a8

tie said issues have to be invariably considered in light of the
iollawine:

e DCR 5(6) provides that developimznt
permissiorn, Contnencement certificate shall remain
valid for four years and application for renswa! has o
be made before the expiry of one year where work has

w__aal

-

not commence:d.
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now proceed to deal with the aforesaid issues as follows:

(b) Section 347 of the Mumbai Municipal Corporation Act,
1888 (MMC Act) envisages that where 10D is issued
but Commencement Certificate (CC) is not issued
within period of one year, the person intending to
carry out development is required to submit [resh
notice which will be processed as if it’s a fresh notice
of intention.

(c) Policy approved by the Querist Corporation in 2007
provides for revalidation of IOD by ensuring that there
shall be no material change in original approval, not
involving additional concessions and where there is no
change in the provisions of D.P/.DCR applicable to the
proposal.

(d) By order dated 29.02.2016 (‘said order’) passed by the
Division Bench of Hon’ble Bombay High Court in Civii
Application No. 221 of 2013 in PIL No. 217 of 2009,
the Ouerist Corporation _is_res strained from issuing
10D and/or Commencement Certificate with respect to

the proposals submitted after from 18 March, 2016 for

: construction of new buildings for residential or

commercial _use including Malls, Hotels and

Restaurants.

in order to consider the usaid issues involved herein, the
following issues shall have to be exhaustively deait with:
issue (A): Provisions for IOl as provided under Section 346 and 347 of

‘he MMC Act and whether the term ‘development permission’ postulated
uncer DCR 5(6) takes IOD within it’s sweep.

./JJ‘./.(.. Act, MRTP Act and DC P
issue (C) : MCGM Policy for revalidation of IOD

issue (D) Whether the restraint contained in the said order dateu

20.02.2016 passed by the Division Bench of Hon’ble Bombay Hign

Court in Civil Application No. 221 of 2013 in PIL No. 217 of 2009 shuli

(J'\r)il. to appiications for revalidation of IOD where IOD is issued prior to
1.03.2016 and where CC could not be issued.




issue {A): Provisions for I0D as provided under Section 346 and 347 of
the MMC Act and whether the term ‘development permissior’
postulated under DCR 5(6) takes 10D within it’s sweep.

In order to discuss the said issue, it is necessary to advert to Sections 346
and 347 of the MMC Act which are reproduced hereinbelow for ready

reference:

6|

Section 346. Building or work which is disapproved by the
Commissioner may be processed with subject to terms.

(1) If the Commissioner disapproves of the building or work of which
notice has been given as aforesaid or of any portion or detail thereof, by
reason that the same will contravene some provisions of this Act or
some bye law made hereunder at the time in force or will be unsafe, he
may, at any time within thirty days of the receipt of the notice or of the
plan, section, description or further information, if any, called for under
Section 338, 340 or 343 , as the case may be, by a written notice
intimate to the person who gave the notice first hereinbefore in this
section mentioned his disapproval and the reason for the same, and
prescribed terms subject to which the building or work may be deemed
to be approved by him.

(2) The person who gave the notice concerning any such building or
work may proceed with the same, subject to the terms prescribed as
aforesaid but not otherwise, at any time within one year from the date
of receipt by him under sub-section (1) of the written notice in this
behalf. but not so as to contravene any of the provisions of this Act or
any by-law made hereunder at the time in force.

Section 347. (1) No person shall commence to erect any building or tc
execute any such work as is described in section 342—

(a) until he has given notice of his intention as hereinbefore required to
erect such building or execute such work and the Commissioner has
either intimated his approval of such building or work or failed to
intimate his_disapproval thereof within the period prescribed in this
behalf in section 345 or 346.

(aa) Until he has given notice to Municipal City Engineer of the
proposed date of commencement, where the commencement does not
take place within seven clear days of the date so notified, the notice
shall be deemed not to have been given;

(b) After the expiry of the period of one year prescribed in sections 345
and 346 respectively, for proceeding with the same.

(2) If a person, who is entitled under section 345 or 346 to proceed with
any building or work, fails so to cdo within the pf.-riod of one year

M=~



prescribed in the said sections, respectively, for proceeding with the
same he may at any subsequent time give a fresh notice of his intention
to erect such building or execute such work, and thereupon the
provisions hereinbefore contained shall apply as if such fresh notice
were a first notice of such person’s intention.

From Section 346(2) of the MMC Act, it is discernible that 10D is
notice for intimation of disapproval which prescribes certain conditions,
which if complied then the person intending to carry out development shall
be entitled to proceed with the work within period of one year from issuance
of notice. Thus, on the basis of IOD, the person is entitled to proceed with
the development if the conditions prescribed in IOD are complied. It shall be
therefore apposite to deduce that IOD is essentially permission for
development subject to conditions.

Now, in order to substantiate the said interpretation, it shall be
nccessary to consider the provisions for application for permission for
development and grant of permission for development as provided under the
MRTP Act. Section 44 of the MRTP Act deals with application for permissio::
lor development and Section 45 deals with grant or refusal of permission.
Sections 44 and 45 are reproduced hereinbelow for ready reference:

44. Application for permission for development:- (1) Except as
otherwise provided by rules made in this behalf, any person not being
Central or State Government or local authority intending to carry out
any development on any land shall make in application writing to the
Planning Authority for permission in such form and containing such
particulars and accompanied by such documents, as may be

prescribed:

Provided that, save as otherwise provided in any law, or any rules,
requlations or bye-laws made under any law, for the time being in force,
no such permission shall be necessary for demolition of an existing
structure, erection or building or part thereof, in compliance of a
statutory notice from a Planning Authority or a Housing and Area
Development Board, the Bombay Repairs and Reconstruction Board or
the Bombay Slum Improvement Board established under the
Maharashtra Housing and Area Development Act, 1976.

(2) Without prejudice to the provisions of sub-section (1) or any other
provisions of this Act, any person intending to execute a Speciai
Township Project on any land, may make an application to the State
Government, and on receipt of such application the State Governmerit
may, after making such inquiry as it may deem fit in that behalf, grant
such permission and declare such project to be a Special Township

Project by notification in the Official Gazette or, reject the_application.

71
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Section 45. Grant or refusal of permission:-(1) On receipl of an
application under section 44 the Planning Authority may, subject to the
provisions of this Act, by order in writing-

(i) grant the permission, unconditionally;

(ii) grant the permission, subject to such general or special conditions
as it may impose with the previous approval of the State
Govermment, or

(iii)  refuse the permission.

/2) Any permission granted under sub-section (1) with or without

conditions shall be contained in a commencement certificate in the

prescribed form.

(3) Every order granting permission subject to conditions, or refusing
permission shall state the grounds for imposing such conditions or for
such refusal.

(4) Every order under sub-section (1) shall be communicated to the
applicant in the manner prescribec by regulations.

(5) If the Planning Authority does nol communicate its decision whether
to grant or refuse permission to the applicant within sixty days from the
receipt of his application, or within sixty days from the date of receipt of
reply from the applicant in respect of any requisition made by the
Planfing Authority, whichever is later, such permission shall be deemed
to have been granted to the application on the date immediately
following the date of expiry of sixty days.

Provided that, the developmeiit proposals, for which the permission was
applied for, is strictly in conformity with the requirements of all the
relevant Development Control Regulations framed under this Act or bye-
laws or regulations framed in this behalf under any law for the time
being in force and the same in no way violates either the provisions of
any draft or final plan or proposals published by means of notice,
submitted for sanction under this Act.

Provided further that, any development carried out in pursuance of such
deemed permission which is in contravention of the prouvisions of the
first proviso, shall be deemed to be an unauthorized development jor
the purposes of sections 52 to 57.

(5) The Planning Authority shall, within one month from the date of
issue of commencement certificate, forward duly authenticated copies of
such certificate and the sanctioned building or development plans to the
Collector coricerned.

From the aforcsaid provisions viz. Sections 44 and 45 of the MRTP
Act, it is discernible that development permission envisaged under
Section 45 of MRTP Act is two fold viz. Unconditional perraissioil

)
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Permission subject to conditicns uader 8.45(1)(ii).

CONCLUSION I: Thus , upon a conjoint reading of Section 45 of
the MRTP Act and Section 346 and 347 of the MMMC Act, it can
be deduced that IOD is a development permission subject to
conditions granted under the MRTP and MMC Act and the person
is entitled to proceed with the work if all the conditions
prescribed therein are complied.,

Having discussed as aforesaid, in order to consider whether DCR 5(6
includes 10D, 1 shall now consider DCR 5(6) which deals with
comrmencement of work (reproduced hereinbelow):

certificate/ development pernussicn shall remain valid for four years in
ihe aggregate, but shall have to be renewed before the expiry of one
year from the date of its issue. The application_for renewal shall be
rade  before expiry of one year, if the work has not already;

commenced. Such renewal can be done for three consecutive lerms of
one year each, after which proposals shall have to be submitted i

chidin development permission afresi.’
DCR 5(0) emplovs the term commencement certificate or developiment

permission.

CONCLUSION II: Thus, DCR 5{6] is not confined only to CC. A
discussed hereinabove, since IOD is alsp a conditiona!

with Section 346 and 347 of the MMC Act, the term ‘development
peymission’ shall include ICD within it’s sweep.

Low  noving discussed thus, it is necessary to consider the nest issue
viz, siatutory provisions for extension/renewal of such deveiopmert

LHEC eS0T,

issuc (B): Statutory regime for renewal/extension of 10D unde:
the MMC Act, MRTP Act and DCR

MME ACT-  As provided under Section 347(2) of the MMC Aci
reproduced hereinabove, where a person entitled to proceed under
Secrion 346 of the MMC Act fails to do so within a period of one year,
he is required to apply by way of fiesh notice and such notice would
Lo treated as first notice of such person’s intention.

DCR_5(6)- As provided undér DCR 5{6) reproduced hereinabove,
development permission needs to be renewed before the expiry of one

vear if work has not commenced.
METP Act- Section 48 of the MRTP Act is reproduced hereinbelow:




48. Lapse of permission:- Every permission for development granted
or deemed to be granted under section 45 or granted under section 47 shall
remain in force for a period of one year 4 [from the date of receipt of such
grant|, and thereafter it shall lapse:

Provided that, the Planning Authority, may on_application made to it
extend such period from year to year; but such extended pericd shali in no
case exceed three years:

Provided further that, if the development is not completed upio plinth
level or where there is no plinth, upto upper level of basement or stilt, as the
case may be, within the period of one year or extended period, under the first
proviso, it shall be necessary for the applicant to make application for fresh
permission.

CONCLUSION III: From the aforesaid provisions, it is explicit
that Section 347 of the MMC Act, Section 48 of the MRTP Act and DCR
5(6) envisage that where conditional development perinission i.e IOD is
granted under Section 45 of the MRTP Act and 346 of the MMC Act,
where work has not been commenced, the conditional development
permission i.e IOD is required to be renewed/extended before the
expiry of one year failing which the person intending to carry out

treated as a fresh notice of interition.

Now, it is necessary to consider the policy approved by the Quenst
Corporation for revalidation of 1OD.

izsus i) MCGM Policy for revalidation of IOD

As sz out hereinabove in the factual metrix, it is discernible that policy
anmoved by the Querist Corporation in 2007 provides for revalidation of
[GD by ensuring thet there shall be no material change in original approval,
not involving additional concessions and where there is no change in the
provisions of D.P/.DCR applicable to the proposal. It appears that the said
policy is adopted to facilitate persons to extend IOD where it is not
practically possible to obtain CC due to non-compliance of certain
conditions which is beyond their control.

Conclusion 1V: On a perusal of Sectior. 48 of the MRTP Act reproduce:i
hereinabove, it can be deduced that the MCGM policy providing for
consideration of proposals for revalidation of IOD by ensuring that
there shall be no material chanye in original approval, not involving
additional concessions and where there is no change in the provisions
of D.P/.DCR applicable to the propos«l shall be in consonance with
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Section 48 of the MRTP Act which empowers the Querist Corporation
being Planning Authority to extend development permission subject to
conditions granted under Section 45 of the MRTP Act from year to
year. Moreover, the same shall be in accordance with DCR 5(6) which
postulates provision for extension/renewal.

Now, it has to be considered whether the applications for revalidation of IOD
where 10D is already granted prior to the said order fall within the purview

ol the said order or not.

Issue (D): Whether the restraint contained in the said order dated
29.02.2016 passed by the Division Bench of Hon’ble Bombay High
Court in Civil Application No. 221 of 2013 in PIL No. 217 of 2009 shall
apply to applications for revalidation of IOD where 10D is issued prior
to 1.02.2016 and where CC could not be issued.

from the relevant observation of the Hon’ble Bombay High Court as
cortuined in paragraph 30(i)(a) wiich has been reproduced hereinabove, the
iollowing can be deduced:

The said order operates as a restraint upon the Querist Corporation o
the State. Government from consideration of only certain category of
applications/proposals. As per the said order, the criteria in order to
determine that the applications/proposals fall within the ambit of
restraint are two-fold namely:

(A)The applications/proposals should have been submitted alter sl
March, 2016 and
4 Such applications or proposals should be for construction of nesw

Luildings for residential or commercial use including malls hotels or

restaurants.

tha (he ‘“These restrictions shall applu only to the
upplication/proposal submitted from tomorrow i.e 1st March, 2016.

L ie, specifically held by the Bombay High Court in paragraph 30 (1)(s)

CONCLUSION V: The Applications/proposals submitted prior to
1.03.2016 are wholly outside the purview of the restraint
contained in the said order dated 29.02.2016 passed by tke
Division Bench of Hon’ble Eombeay High Court in Civil Application
Mo, 221 of 2013 in PIL No. 217 af 2009.

Now, it has to be ascertained that where 10D has been issued prior
{o the said order, whether application flor revalidation of 10D which is to
be treated as a fresh notice of intention under Section 347 of MMC Act
can be treated as an application/proposal submitted after 1.03.2016 for
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construction of new buildings so as to fall within the purview of the
restraint in the said order.

As discussed hereinabove, the said order applies only fto
applications/proposals submitted after 1.03.2016. In the present case, 10D
has already been issued prior to the said order upon an
apvlication/proposal for constructionn submitted prior to 1.03.2016 and
now.  since CC could not be issued, the IOD needs to be
renewed /extended / revalidated. Though the application for revalidation mey
e submitted  afrer  1.03.2016  , it is in connection with an
aoplicaticn/proposal  for construciion which was submitted prior to
1,03 2016, An application for mere revalidation of 10D where conditionel
development permission has been granted earlier cannot be equated to a
fresh application/proposal for construction of new building. From the
aloresaid discussions and conclusions as mentioned hereinabove, i1t i3
explicit fhat renewal/extension/revalidation of IOD is in accordance with
Secmior 44 ol the MRTP Act and Section 347 of the MMC Act.

CORCLUSION  VI: Where  the mein  proposal /fapplicaticn oy
eonstruction/development as envisaged under the MRTP Act and MM
§! _:;__ LS submitred prior to 1. U.}B 016 and where the same hes azlreadg;

L u;_mmn apphcatwn/proposai Jm cans#mctton/development remaz,_:
submitted prior to 1.03.2016 upeorn which conditional development
parmission under Section 45(1;{ii) and Section 346 of MMC Act in Lhe
nature of JOD hes already been granted. Thus, since the status of ti
[ERs) r".‘f‘{a;ta‘l't‘ic}rl/nrOj'}D‘?f‘_ti is retained as submitted prior to 1.03.2016, the

steaint contained in the said order dated 29.C02.201€ shall raut b
'3.-;-;,zcazbu _io nere ‘-'pphcatmn for revalidation of IOD whers there
shall be no material change in original avproval, not involving
additional concessions and where there is no change in the provisiorns
of D.P/.DCR applicabie to the proposul. The Querist Corporation shuall
be entitled to process/approve such applications for revalidation of
IOP subsmitted after 1.03.2016.

In view of the aforesaid discussion, I now proceed to deal with the following

uieries:

Query (1): Whether the development permission as mentioned in DCR
5(6) of DCR 1991 can be treated as JOD?

Opinion: In light of the discussion with. reference to ISSUE (A) and in light of
CONCLUSION I and 1I, the said query is answered in the affirmative.
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Guery (2): Whether the application date made prior to Hon’ble High
Court Order dated 26 and 29 February, 2016 can be considered as date
of submission for cases where 10D is approved earlier?

Opinion: In light of the discussion with reference to ISSUE (D) and in light of
CONCLUSION V and VI, the said query is answered in the affirmative.

Query (3): Whether the revalidatior of 10D where CC is not granted
within a period of one year from the date of issuance of IOD can be

considered.

Opinion: n light of the discussion with reference to ISSUE (B), ISSUE (C),
ISSUE (D) and in light of CONCLUSION III, IV, V and VI, the said query is
answered in the affumative.

Query (4): Anything in general.

Opinion: No.

ANIL SAKHARE
SENIOR ADVOCATE
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